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IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                                               G.R. Case No.1047/2013 

                                          (U/S-409/34 of IPC) 

                State of Assam 

       --------Prosecutor 

     -VS- 

    1. Sri Dinesh Saikia 

S/o Late Thanu Ram Saikia 

R/o Ward No.7, Rangia 

Dist: Kamrup(R), Assam 

2. Sri Bhaben Barman 

S/o Late Kamala Kanta Deka 

R/o Ward No.4, Santipur 

P.S. Mangaldoi 

    Dist. Darrang, Assam 

    3. Md. Khairul Ali 

    S/o Late Kadir Ali 

    R/o Mangaldoi 

    P.S. Mangaldoi 

    Dist. Darrang, Assam 

    4. Md. Yakub Ali 
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   S/o Late Chand Mahammed 

   R/o Howli Town 

   P.S. Barpeta  

   Dist: Barpeta, Assam 

      -------Accused persons 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, learned A.P.P.   

Advocate for the accused: Mr. Lutfur Rahman 

Evidence recorded on: 18.7.14/29.8.14/10.10.14/17.10.14/17.3.15 

30.4.16/3.10.16 

Argument heard on: 26.12.2016 

Judgment delivered on: 12.1.2017 

 

Case laws relied on by the defence: 

1. 1999(1) UJ 544(SC): Jiwan Dass etc., Appellant-Versus-State of Haryana, 

Respondent  

2. 1993 CRI. L.J. 830: Bansidhar Swain, Petitioner-Versus-State, Opposite 

Party 

3. 2001(2) GLR 522: PRABIN GOSWAMI, PETITIONER-VERSUS-STATE OF 

ASSAM, OPPOSITE PARTY 

4. Criminal Appeal No.1149 of 2002 
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(2003) 7 SCC 56: KRISHNA AND ANOTHER, Appellants-VERSUS- STATE, 

REPRESENTED BY INSPECTOR OF POLICE, Respondent   

WITH 

  Criminal Appeal No.1226 of 2002 

 O. AYYAR THAVAR AND ANOTHER, Appellants-Versus- 

  STATE, REPRESENTED BY INSPECTOR OF POLICE, Respondent  

5. 2010(2) GLT 284: KIRANJOY REANG & ANR., APPELLANTS-VERSUS-

STATE OF TRIPURA, RESPONDENT 

6. 2011(4) GLT 772: GAGAN CHANDRA TRIPURA, PETITIONER VS. STATE 

OF TRIPURA & ORS., RESPONDENTS 

 

JUDGMENT 

1. The prosecution case in brief: 

The prosecution case in brief is that Kalaigaon Development Block had 

received fund amounting to Rs.56,100/-(Rupees Fifty Sex Thousand One 

Hundred) for construction of 20 units of IAY houses from DRDA, Darrang 

under Borkola Gaon Panchayat during financial year 1999-2000. It is alleged 

that the construction remained incomplete for a long time even after receipt 

of funds. The allegation against the accused persons Dinesh Saikia, the then 

B.D.O; Yakub Ali, the then Engineer; Bhaben Barman, the then Junior 

Engineer and Khairul Alom, the then Accountant of Kalaigaon Development 

Block is that they being public servants had committed criminal breach of 

trust by misappropriating the funds allotted for the purpose. 

2. To this effect informant Sri Aroop Pathak, ACS, the then Sr. B.D.O. of 

Kalaigaon Development Block, Kalaigaon filed an FIR before O/C, Kalaigaon 

P.S. which was registered as Kalaigaon P.S. Case No.11/03, U/S-409 of IPC 
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dated 17.2.03 and the case was duly investigated. On completion of 

investigation the I/O submitted charge sheet against the accused persons 

U/S-409 of IPC. Hence, this case.  

3. When the accused persons appeared before the court copies of relevant 

documents were furnished as per U/S-207 of CrPC. After hearing both sides 

on the point of charges a formal charge U/S-409/34 of IPC was framed by my 

learned predecessor. Then the particulars of charges were read over and 

explained to which they pleaded not guilty and claimed to be tried. 

Accordingly, the case proceeded for trial. 

4. POINTS FOR DETERMINATION: 

Whether, the accused persons committed communal breach of 

trust by misappropriation of fund allotted in respect of 20 units of 

IAY houses to the beneficiaries during the financial year, 1999-

2000 under Borkola Gaon Panchayat under Kalaigaon 

Development Block and that they did so in furtherance of their 

common intention and thereby committed an offence punishable 

U/S-409/34 of the Indian Penal Code; and within my cognizance? 

5. The prosecution side examined 13(thirteen) witnesses and exhibited the FIR, 

list of beneficiaries, seizure list and the charge sheet. The witnesses were 

cross-examined by the defence and then the prosecution evidence was 

closed. Statement of defence of the accused persons were recorded U/S-313 

CrPC wherein they pleaded total denial. But, they declined to adduced 

defence evidence and accordingly defence evidence was closed.   

6. I have heard argument from learned defence advocate Mr. L. Rahman and 

learned APP Mr. D. Dahal. Learned Mr. Rahman submitted that the 

amount of Rs.56,100/-(Rupees Fifty Six Thousand One Hundred) was only in 

respect of material parts. He also submitted that the prosecution did not 

examine the enquiry officer and the cashbook has not been seized and 

exhibited. He stated that the measurement book has not been seized and so 



5 

12.1.2017                                                                                         G.R. Case No.1047/2013 

 

 

it could not be ascertained how much construction was completed. Moreover, 

he submitted that the government guidelines have not been exhibited. 

Further, the contents of the seizure lists has not been proved as per 

provisions of Evidence Act. In addition to that he pointed to the fact that no 

specific date and time of committing the offences have been mentioned in 

the FIR nor in the evidence of the prosecution witnesses. Adding to his 

submission he stated that none of the prosecution witnesses stated regarding 

misappropriation of government funds and this fact has not been mentioned 

in the FIR. Further, he pointed out that there was inordinate delay in lodging 

the FIR and the same has not been explained and this fact has been 

confirmed by the I/O. In view of above Mr. Rahman submitted that there is 

serious doubt regarding the veracity of the prosecution case and accordingly 

prays for their acquittal. 

7. Contrary to that learned Mr. Dahal submitted that all the prosecution 

witnesses stated the same fact corroborating the facts of the FIR. According 

to him the prosecution has been able to prove the case beyond all reasonable 

doubt and so the accused are liable to be punished in accordance with law. 

8. I have carefully perused the case record and evidence on record. The 

submissions of learned advocates of both the sides are also considered. Now, 

let me discuss the evidence of the prosecution in detail. 

DISCUSSION, DECISION AND REASONS THEREOF: 

9. In his evidence PW-1, Mahendra Das stated that he is a poor person and 

maintain his life working as a daily wage earner. In the year 2001/2002, 

Gaon Panchayat had passed his name for construction of a house under 

Indira Awaas Yojana (IAY) but no house was constructed at that point of 

time though he is a member of schedule caste community and was entitled 

for getting benefit under IAY scheme. He also stated that one day he met 

Atul Bania, a schedule caste member of Gaon Sabha, who demanded 

Rs.500/-which he could not pay. After a long wait, he got his house 

constructed under IAY in the year, 2010. 
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10.  In cross-examination he stated that earlier an enquiry into this matter was 

conducted by some officers from Mangaldoi. He stated that he came to know 

about this court case only after getting information now. He also stated that 

police did not come to his house but his statement was recorded in the 

village by police. He admitted that as his statement was recorded in 2003, he 

could not have told the police that his house was subsequently constructed in 

2010. At that time, about 20 people‟s name were given in the list of 

beneficiaries. He stated that his house was constructed in the last part of the 

year, 2010 though it was built in 2002/2003. The house was constructed in 

2010 through the Kalaigaon Block Development office. The witness could not 

remember the year in which his name was given in the list as beneficiary 

under IAY. He also expressed ignorance if the list for IAY beneficiaries 

including him was made in 1999. 

11.  In his evidence PW-2, Gajen Das stated that he is a poor cultivator and so 

entitled to a house under Indira Awaas Yojana(IAY). After his name was 

passed in the list prepared by Panchayat, a house was constructed after 

waiting for several years. He also stated that his house was constructed 

about three/four years before the construction of the house of Mahendra 

Das. His main grievance is that the quality of construction was very poor. The 

roofing sheets/tins had already been damaged and water came into the 

house through the holes in the tins. The door and windows were also of poor 

quality with no screws to hold them in place. No plaster of the wall was done 

and no flooring of the room was there. In addition to that one roofing 

sheet/tin was missing and that area was still without any tin. 

12.  In cross-examination he stated that police did not record his statement and 

the I/O never visited his house. He stated that he came to know about this 

case only after getting information now from villagers. He admitted that he 

got his house about 4 years before Mohendra Das got his house. He 

expressed ignorance as to when his name was entered in the list of 

beneficiaries for IAY. According to him initially for about two years there was 

no construction though some bricks were kept in his house. He stated that he 
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had to run from one place to another to get the house constructed and then 

some construction up to bheti level was done but the rest of the construction 

work took place after four years and after many requests. The witness could 

not say the name of the then BDO but stated that the block office had 

constructed the house under IAY. He stated that no money was given to him. 

13.  In his evidence PW-3, Hareswar Das stated that he is a member of schedule 

caste community and a poor cultivator and hence was entitled to a house 

under Indira Awaas Yojana(IAY). After his name was passed in the list a 

house was constructed initially up to bheti level and then completed. But, the 

quality of construction was very poor with the windows having broken and 

holes appearing in the tin and he no longer stays in that house. 

14.  In cross-examination he stated that after AGP government was ousted from 

power, the houses under IAY was constructed. His house was constructed 

several years before the construction of the house of Mohendra Das.  

15.  In his evidence PW-4, Bireswar Das stated that his name was passed as 

beneficiary for Indira Awaas Yojana(IAY) during the AGP government rule. 

After Congress government came to power, the construction of the house 

was done up to bheti level but further construction did not take place for 

some years. It was only after 2/3 years the construction of the house was 

completed but the quality of construction was very bad. The roofing 

sheets/tins had already worn out and holes had appeared in the roofing 

sheets allowing water to enter into the room. The quality of the door and 

windows were so bad that they had replaced them with bamboo door and 

bamboo window. No flooring and plaster of the wall was done. 

16.  In cross-examination he stated that his statement was not recorded the 

police. He also stated that some officers from Mangaldoi DC office had come 

but no police officers had come. According to him earlier the house 

construction was done up to bheti level and then after some years the 

construction was made complete. He stated that presently he is residing in 

the house constructed under IAY. He admitted having not told this matter to 
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the police as no police officer had ever visited him. Most interestingly the 

witness stated that he is satisfied that the house has been provided to him 

under IAY. 

17.  In his evidence PW-5, Dikmal Deka stated that in the year, 2000 as a 

beneficiary under the Indira Awaas Yojana(IAY) he received a house in his 

name. As per government order, the house should be 16 ft. x 12 ft. But, after 

initial construction, the Department left his house unconstructed without any 

reason. This had been done with other beneficiaries also. So, they had taken 

up the matter amongst villagers. Then, the Gaon Burah and village people of 

Jhilkapara had reported the matter to the BDO, Kalaigaon. After 5/6 months 

of their complaint, the office staffs of BDO Kalaigaon came and completed 

the construction work. 

18.  In cross-examination he stated that after initial foundation work they 

stopped constructing the house. After 4/5 months construction work was 

resumed and it was completed. According to him the accused persons never 

visited the construction site; neither he had gone to government office and so 

he has not seen them before. He admitted that presently he is residing in 

that house constructed under IAY scheme. 

19.  In his evidence PW-6, Nukul Bania deposed that he was one of the 

beneficiaries of the Indira Awaas Yojana scheme. In the year 2001, as 

beneficiary he received a house in his name. He stated that the Block official 

started the construction work after 5/6 months of the work order. However, 

after initial construction they stopped further construction of his house 

without any reason. This had been done with other beneficiaries also. So, 

they had taken up the matter amongst villagers. Then, the Gaon Burah and 

village people of Jhilkapara had reported the matter to the BDO, Kalaigaon. 

After 5/6 months of their complaint, the office staffs of BDO Kalaigaon came 

and completed the construction work. 

20.  In cross-examination he stated that at the initial stage, the Block office had 

left the work half-done but after their complaint they had completed the 
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construction work. He stated that the construction work was stopped for 

about six months. He admitted having not met the accused persons before. 

21.  In his evidence PW-7, Aroop Pathak, ACS officer stated that during the time 

of occurrence in February, 2003, he was posted as Sr. BDO at Kalaigaon 

development Block. According to him for the year, 1999-2000 as per 

government scheme of Indira Awaas Yojana(IAY), fund was allocated for 

construction of 20 units of IAY house is at Barkola Gaon Panchayat. He also 

stated that the beneficiaries of the scheme had made a complaint before the 

DRDA department that their houses were left incomplete by the rural 

development officials. After receiving complaints the then project director of 

Darrang asked project officer Debojit Dutta to conduct an enquiry into the 

matter. On enquiry, it was found that there were some anomalies in the 

execution of the scheme. There was misappropriation of fund and building 

materials. The then Project Director of Darang had directed him to file an FIR 

against him and accordingly he did.  

22.  In cross-examination he stated that he has filed FIR of this case in his official 

capacity as per direction of the Project Director of Darrang and also deposed 

as per the official documents. According to him the FIR has been lodged by 

him on the basis of enquiry done and report submitted by Project Officer, 

Debojit Dutta, ACS. He stated that he had not visited the houses of the 

beneficiaries physical whose houses were left incomplete. According to him 

the fun withdrawal for execution of the IAY scheme for the year 1999-2000 

was done during the period of his predecessor. The witness expressed 

ignorance if the beneficiaries had filed any complaint before the BDO office 

directly. He stated that they were supposed to complete the project work 

within the financial year but in this instant case no document has been 

produced with his FIR as to what was the time period fixed for completion of 

the project work. He also could not remember when the fund for the list of 

beneficiaries of 2002 under the IAY scheme was released. According to him 

the amount of allotment of fund is written in the cashbook.  
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23.  The witness further stated that under the IAY scheme, sometimes they have 

different estimates for different areas. Sometimes partly construction material 

and partly cash is given from government side and sometimes total amount is 

financed to the beneficiaries. According to him in 2002 IAY scheme material 

was issued through the BDO office but he could not remember whether it 

was done during his period. He stated that the project work of IAY scheme 

has to be supervised by the BDO of that Plouffe is well as by senior officers of 

DRDA. He admitted that the original M.B. is not available in the record. 

According to him the model estimate of the plan is prepared by technical 

persons. He could not say the total allotted fund for the IAY scheme without 

going through the cashbook. He expressed ignorance if police seized the 

Borkkola Gaon Panchayat model estimate. He denied having no knowledge 

about the project.   

24.  In his evidence PW-8, Puran Kalita deposed that he was one of the 

beneficiaries of IAY scheme of Khas Barkola village, Mouza-Kalaigaon. He also 

stated that they received materials for construction of the houses in the year, 

2001 but after initial construction, work was stopped without giving any 

reason for a year. So, the villagers called for a meeting and decided to inform 

the matter to superior authority. Accordingly, they informed the matter to the 

superior authority about the negligence of construction work taken under the 

scheme of IAY in their village. 

25. In cross-examination he stated that police did not record his statement. 

According to him after informing the superior officer the construction work of 

IAY house was taken up again. He stated that he did not give any complaint 

individually. He also could not say the name of the person who signed the 

complaint. He admitted that he has been residing in that house for the last 

10-11 years. According to him witnesses Sumitra Deka and Bihuram Das, who 

were also beneficiaries of the IAY scheme were residents of their village and 

they have expired. 
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26.  In his evidence PW-9 deposed that he knows the complainant as Block 

Development Officer (BDO) but does not know him personally. He also knows 

the accused persons by face but does not know them personally. He stated 

that he was one of the beneficiaries under IAY Scheme of village Borkola 

Bagicha and got the allotment of house 10/12 years before. He also stated 

that in their village alongwith him 7 other people got allotment under IAY 

Scheme. He admitted that his house had been completed. In cross-

examination he stated that police did not meet him in regards to this case.  

27.  In his evidence PW-10 deposed that in the year, 2000 he was posted at 

Mangaldoi in DRDA office and knows accused Bhaben Barman, Junior 

Engineer since he is a resident of Mangaldoi. He stated that he does not 

know the other accused persons personally. He identified the records seized 

in connection with this case to be the records of their office DRDA Mangaldoi. 

He also identified articles MR No.3 to be records maintained in their office 

and knows the records and datas as part of their official documents as an 

employee of the DRDA office. Ext.2 is the seizure list and Ext.2(1) is his 

signature.  

28.  In cross-examination he stated that in the year, 2000 he was posted as 

computor. He was not the custodian of the seized articles. On that relevant 

day while he was in the office, the police officer visited the DRDA office, 

Mangaldoi and at that time the Project Officer was absent. Then the police 

officer told him that since they had come to the office and collected the 

documents, so he was asked to sign on a paper. At that time the paper he 

signed did not reflect anything. He expressed ignorance from where and from 

whose possession those records were seized.  

29.  In his evidence PW-11 deposed that informant Aroop Pathak, ACS officer, 

was posted at Kalaigaon many years back. He knows all the accused persons. 

He also know Abdul Aziz, CA of Project Director, DRDA, Mangaldoi. According 

to him on that day police came to their office to seize some articles but the 

Project Officer was not present. So, police told them that they had visited 
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their office and done their duty in their presence, so they should give their 

signature. He also stated that the paper on which their signature was taken 

was blank. In cross-examination he stated that no documents were seized 

from his possession and that he did not go through those documents.  

30.  In his evidence PW-12, deposed that initially the case was investigated by 

I/O Pradeep Baruah, who recorded the statement of the witnesses and also 

seized the documents relating to the case. Then, after his transfer the C/D 

was handed over to S.I. Prabir Kr. Deb on 3/2/2006. After his transfer the 

C/D was handed over S.I. Amulya Deka 3/10/2006. Both Prabir Kr. Deb and 

Amulya Deka did not proceed with the investigation. As per his knowledge 

some other O/Cs joined in the P.S. but as per C/D they did not take any 

steps. Then he received the C/D from the then O/C-Shekhar Biswas on 

21/10/2011. After getting the C/D he went through it very carefully and the 

matter was pending for arrest of main accused Dinesh Saikia, the then BDO 

of Kalaigaon Block Development Office. So, he sent a message to the Deputy 

Secretary to the Govt. of Assam Panchayat and Rural Development, Dispur 

Assam on 22/6/2012 seeking his present location and to direct him to appear 

before him. Before, that he also took steps to ensure his appearance before 

him through concerned police department. Accordingly, on 20/5/2013 Dinesh 

Saikia appeared before him as per bail order of the Hon‟ble High Court dated 

14/5/2013 with direction to appear before him within 10 days from the date 

of the order. On 23/5/2013 he submitted charge sheet. Ext.4 is the charge 

sheet and Ext.4 (1) is his signature.  

31.  In cross-examination he stated that the FIR was received at the P.S. on 

11/2/2003. The charge sheet was submitted on 23/5/2013. There is no 

explanation in the charge sheet why it took almost 10 years to complete the 

investigation. He stated that he received the C/D in the last part of 

investigation and did not investigate the case. He did not visit the place of 

occurrence. According to him the cost and estimate has been seized but 

there is no sketch diagram of the houses to be constructed. The originals of 
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the complaints made by the beneficiaries are not there in the record and only 

the zerox copies are there.     

32.  In his evidence PW-13(I/O) stated that on 11/02/2003 he was posted at 

Kalaigaon PS as O/C. On that day informant Aroop Pathak lodged an FIR 

against accused Dinesh Saikia, Yakub Ali, Bhoben Barman and Khairul Alam. 

Getting the FIR GDE was made and the case was registered and himself took 

up the investigation. During investigation he visited the place of occurrence, 

drew sketch map of the place of occurrence and recorded the statement of 

the witnesses. Accused Yakub Ali, Bhoben Barman and Khairul Alam were 

arrested but released on bail as per order of the Hon'ble Gauhati High Court. 

He also seized documents relating to the case vide M.R. No.03/03. Exhibit-2 

is the seizure list and Exhibit-2(2) is his signature. At this stage he was 

transferred from the PS and so handed over the C/D to O/C Swapan Kr. Shil 

on 18/12/03. 

33.  In cross-examination he stated that the FIR was received on 11/02/03 and 

the charge sheet has been submitted on 23/05/13. He admitted that there is 

no explanation regarding delay in completing the investigation and submitting 

the charge sheet in the C/D. The FIR was filed on the basis of inquiry report 

but the inquiry officer was not examined as a witness in this case. There is no 

specific mention in the charge sheet regarding the amount of fund 

sanctioned, the amount of fund expended as well as the amount allegedly 

misappropriated. He stated that he did not seize any documents showing 

payment of money by beneficiaries to the accused persons. He visited the 

houses of the beneficiaries and during inquiry found about 12 numbers of IAY 

houses at half-completed stage. He admitted that accused Bhoben Barman 

informed his superior authority regarding half-construction of houses of the 

beneficiaries by expending Rs.56,100/- (Rupees fifty six thousand one 

hundred only), which amount was sanctioned for constructing 12 units of IAY 

houses. The accused persons also informed the superior authority that 

Rs.4,675/-(Rupees four thousand six hundred seventy five only)  would  have 

to be expended against 1 unit of IAY house. He admitted that no cash book 
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was seized from the accused persons and during investigation he could not 

find out who sanctioned the amount of the materials for constructing the 

houses and to whom. He also did not find from the model plan and estimate 

that the floor and walls of the IAY houses had to be plastered by cement.  

34. The witness further stated that there is no mention in the FIR as well as in 

the charge sheet the time period within which the construction of IAY houses 

had to be completed after getting the fund sanctioned. In his opinion by 

expending Rs.4,675/-(Rupees four thousand six hundred seventy five only) a 

IAY could not be completed. He stated that the accused persons informed the 

project director on 11/12/02 regarding the status of the houses constructed 

by expanding of Rs.56,100/-(Rupees fifty six thousand one hundred only). He 

stated that on 04/12/03 he seized copy of three complaints made by 

beneficiaries not in original. The list of beneficiaries seized are also not in 

original. The measurement book has not been seized by him and other 

documents seized are also xerox copies.  

35. He denied that the accused persons did not misappropriate the amount of 

money mentioned in the FIR and that the I/O submitted the charge sheet 

without proper investigation; that the superior authority compelled informant 

Arup Pathak to lodge the FIR by using his official power; that no proper 

investigation was done in this case; that they did not misappropriate any 

Government money and expended the sanctioned money in constructing the 

proposed IAY houses.         

36.  I have very minutely scrutinised the evidence brought on record, both oral 

as well as documentary. I have also gone through the relevant provision of 

law U/S-409 of IPC. For the sake of convenience let me reproduce the 

provision of Section-409 of IPC: 

409. Criminal breach of trust by public servant, or by 

banker, merchant or agent.--Whoever, being in any manner 

entrusted with property, or with any dominion over property in his 

capacity of a public servant or in the way of his business as a 
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banker, merchant, factor, broker, attorney or agent, commits 

criminal breach of trust in respect of that property, shall be 

punished with imprisonment for life, or with imprisonment of 

either description for a term which may extend to ten years, and 

shall also be liable to fine. 

37. The above provision of law mandates that in order to prove the guilt of the 

accused persons under Section-409 of IPC the prosecution has to prove that 

they were either public servant, a banker, a merchant, a factor or a broker or 

an attorney or an agent. Law also mandates that they were entrusted with 

the property in question or with any dominion over it and ultimately 

committed criminal breach of trust in respect of it. Now, from the posts held 

by the accused persons at the relevant point of time nothing more is required 

to hold that they were public servants and had been discharging their duties 

in that capacity. From the stand taken by them during trial it is also clear that 

the concerned block development office was responsible for construction of 

the subject 20 IAY houses, which they also admitted in their statement of 

defence recorded U/S-313 CrPC. Thus, the point which is required to be 

found out is whether the accused persons, by exercising their official power 

used the funds allotted for the construction of those 20 IAY houses for the 

purposes other than what it was sanctioned for. Before elaborating my 

discussion it will be proper to discuss what the honorable Supreme Court of 

India and the honorable High Court‟s have held in the following case laws 

relied on by the defence.  

38.  The Hon‟ble Gauhati High Court in its judgement reported in 2010(2) GLT 

284 (Supra) has held at para-graph 16 as follows: 

“16. Therefore, for convicting the person under Section 409 I.P.C., 

the prosecution must prove the factum of entrustment and factum 

of misappropriation on entrusted article. If the entrustment of the 

property and misappropriation are not proved, no conviction can 

stand in the eye of law. Plain reading of Section 409 read with 
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Section 405 I.P.C. will leave to hold that in a case under Section 

409 both the said factums are to be established. Failure to prove 

any one of the said factum could be fatal for the prosecution.”  

39. The honorable Gauhati High Court in 2001(1) GLT 302 (Supra) while 

discussing about the meaning of word “entrustment” referred the judgement 

of the honorable Supreme Court at Para-6 reported in AIR 1968 SC 700 in 

State of Gujarat-Vs-Jaswantlal Nathala wherein it has been held- 

“The expression ”entrustment” carries with it the implication that 

the person handing over any property or on whose behalf that 

property is handed over to another, continues to be its owner. 

Further the person handing over the property must have 

confidence in the person taking the property so as to create a 

fiduciary relationship between them. A mere transaction of sale 

cannot amount to an entrustment. Thus, where the government 

sells cement to its contractor solely for the purpose of being used 

in connection with the construction work the circumstance does 

not make the transaction anything other than sale. After delivery 

of the cement the government has neither any right now dominion 

over it. If the purchaser or his representative fails to comply with 

the requirements of any law relating to cement control he should 

be prosecuted for the same. But it cannot be held that there was 

any breach of trust.” 

40.  In the same paragraph of the same judgement another decision of the 

honorable Supreme Court reported in AIR 1983 SC 631 in Roshal Lal Raina-

Vs-State of Jammu and Kashmir has been referred wherein it has been held- 

“Without proof of entrustment, there can be no question of the 

accused being found guilty of the offence under Section 409 of the 

Code. In the instant case, the accused was a tourist clerk in a Dak 

Bungalow and it was alleged that sum of Rs.70.80 was collected 

by him from the tourists staying there and was misappropriated by 
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him. However, it was not proved that the money was ever 

entrusted to him by the Chowkidar who used to collect the money. 

It was held that the conviction of accused under Section 409 was 

illegal.” 

41.  The aforesaid judgement has also been reported in (2001) 2 GLR 

522(Supra). 

42.  The honorable Supreme Court in its decision reported in 1999(1) UJ 544(SC) 

(Supra) has held that in a prosecution for offence of criminal breach of trust 

if there is absence of legal and independent evidence with regard to the 

entrustment, then it would be improper either to put a question with regard 

to the entrustment to the accused and if put and an answer is obtained, 

partially admitting entrustment, the same does not establish the cause of 

entrustment.  

43. The Hon‟ble Orissa High Court in its decision reported in 1993 CRI. L.J. 830 

(Supra) has held in absence of allegation of entrustment of funds to 

accused/public servants the question of misappropriation does not arise. 

44.  Our jurisdictional High Court in its decision reported in 2011(4) GLT 772 

(Supra) while interpreting the meaning of words and phrases 

“misappropriation” and “overdraw” has held as follows: 

“20. It would be profitable to examine in what circumstances use 

of funds entrusted with a person can be considered as 

misappropriation and in what circumstances draw of an amount 

and use of the same can be considered overdraw. In Black‟s Law 

Dictionary, 6th Edition, „misappropriation‟ means the unauthorized, 

improper or unlawful use of funds or other property for purpose 

other than that for which intended. „Overdraw‟ means to draw 

upon a person or a bank an amount in excess of the funds 

remaining to the drawer‟s credit with the drawee, or to an amount 

greater than what is due.” 
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21. The AP High Court in the case of M.A. Narayana Setty Vs. 

Divisional Manager, LIC of Indian, 1990(2) SLR (AP) 126, has 

stated that misappropriation has to be understood in its common 

dictionary meaning and thus understood it means utilising the 

amounts for purposes other than for what they are meant.  

45.  I have very minutely read the above referred judgments. It is apparent from 

conjoined reading of the judgments that proof of entrustment is the yardstick 

in order to find out whether the accused persons have committed the offence 

under Section 409 of IPC or not. Without proof of entrustment, there can be 

no question of the accused persons being found guilty of the offence under 

Section 409 of the Code. 

46.  In the instant case at hand the allegation against them was that they 

misappropriated the funds sanctioned for construction of 20 IAY houses to 

the beneficiaries. There is no specific allegation against them that they were 

entrusted with the task of construction of those houses. There is also no 

allegation against them regarding the quantum of funds allegedly 

misappropriated out of the sanctioned amount of Rs.56,100/-(Rupees Fifty 

Six Thousand One Hundred). On the contrary from the evidence of the 

beneficiaries what is clearly established is that the houses were constructed 

and ultimately completed, though it took more than 10 years, in some 

instances. However, the prosecution is completely silent regarding the time 

period within which the construction of houses had to be completed. Another 

fact which is revealed from the evidence is that the quality of construction 

was bad and the materials used were of substandard. But, if the amount of 

fund sanctioned against 20 IAY houses is considered then even a layman can 

say that with that amount construction of these numbers of houses were 

practically impossible keeping in mind of the costs of construction materials. 

In addition to that there is a factor of labour costs. The prosecution is 

completely silent that only by expending Rs.56,100/-(Rupees Fifty Six 

Thousand One Hundred) the subject 20 IAY houses had to be constructed. 
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During trial also no explanation has been given in this regard by the 

prosecution.  

47.  Meticulous appreciation of evidence led by the prosecution and the stand 

taken by the defence at the time of their cross-examination it came out that 

the prosecution has totally failed to establish that the accused persons were 

specially entrusted with the funds allotted for construction of 20 IAY houses. 

Rather, from the prosecution evidence itself it came out that the subject 

houses were constructed, though belatedly. But I have already discussed at 

para-38 of this judgement that with the quantum of funds sanctioned it was 

practically impossible to construct that number of houses. The above 

revelation of facts raises a doubt regarding the veracity of the prosecution 

story.  

48. It is a fact that the accused persons have not led evidence on their defence. 

It is also a fact, as revealed from their statement U/S-313 CrPC, that they did 

not challenge the finding of enquiry against them. But, the concerned enquiry 

report has not been exhibited in the case and thus the court is not in a 

position to know, exactly, what was the finding of the enquiry. Moreover, the 

enquiry officer Debojit Dutta, ACS, who was the then Project Officer has not 

been examined or arrayed as a witness by the prosecution. So, the defence 

could not avail the opportunity to put him questions in respect of the enquiry 

and its findings. 

49.  The honorable Supreme Court of India in its judgement reported in (2003) 7 

SCC 56 (Supra) has held that a person has a profound right not to be 

convicted of an offence which is not established by the evidential standard of 

proof beyond all reasonable doubt. Though this standard is a higher 

standard, there is, however, no absolute standard. To constitute reasonable 

doubt, it must be free from an overemotional response and zest for abstract 

speculation. Doubts must be actual and substantial doubts as to the guilt of 

the accused persons arising from the evidence, or from lack of it, as opposed 

to mere vague apprehensions. A reasonable doubt is not an imaginary, trivial 
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or a merely possible doubt, but a fair doubt based upon reason and common 

sense. It must grow out of the evidence in the case. 

50.  In the instant case at hand though there are sufficient material against 

accused persons regarding their involvement in the entire process of 

execution of the scheme on the strength of their official capacity but at the 

same time the prosecution could not prove that they were specifically 

entrusted with the task. Moreover, the evidence of the prosecution is also not 

sufficient to hold that the accused persons were responsible for late 

execution of the scheme. In view of above and also for the reasons discussed 

in the foregoing paragraphs of this judgement I hold that there is serious 

doubt regarding the veracity of the prosecution case in the manner as has 

been stated. Considering the peculiar facts and circumstances of the case I 

hold that the accused persons should get the benefit of doubt in their favour. 

Consequently, I hold that they are liable to be acquitted from the charges in 

this case. 

ORDER 

All the four accused persons Dinesh Saikia, Bhaben Barman, 

Khairul Ali and Yakub Ali are acquitted from this case and set at liberty 

forthwith on the ground of benefit of doubt. Their bailors are discharged 

from further liabilities in this case. The bail bonds submitted on their 

behalf shall remain in force for the next 6(six) months from today in view 

of the spirit of Section-437A of CrPC.   

The case is accordingly disposed off. 

Given under my hand and the seal of this Court on this the 12th 

day of January, 2017 at Udalguri, BTAD::Assam. 

Typed and corrected by me:                                                    

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Mahendra Das------------------PW-1 

ii. Sri Gajen Das-----------------------PW-2 

iii. Sri Hareswar Das-------------------PW-3 

iv. Sri Bireswar Das-------------------PW-4 

v. Sri Dikmal Deka--------------------PW-5 

vi. Sri Nakul Bania---------------------PW-6 

vii. Sri Aroop Pathak-------------------PW-7 

viii. Sri Puran Kalita---------------------PW-8 

ix. Md. Golap Hussain-----------------PW-9 

x. Sri Sachindra Kr. Nath------------PW-10 

xi. Md. Abdul Kasem-----------------PW-11 

xii. S.I. Habibur Rahman-------------PW-12 

xiii. S.I. Pradip Baruah-----------------PW-13 

 

2. DEFENCE WITNESSES:--NIL-- 

 

3. PROSECUTION EXHIBITS: 

i. Ext.1------------FIR 

ii. Ext.1(1)--------Signature of PW-7 in Ext.1 

iii.Ext.2-------------Seizure list 

iv.Ext.2(1)---------Seizure list 

v.Ext.2(1)-------- Signature of PW-10 in Ext.2 

vi.Ext.2(2)-------- Signature of PW-13 in Ext.2 

vii.Ext.3------------List of beneficiaries 

viii.Ext.3(1)--------Signature of PW-7 in Ext.3 
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ix.Ext.4-------------Charge sheet 

x.Ext.4(1)----------Signature of PW-7 in Ext.4 

 

4. DEFENCE EXHIBITS:--NIL---  

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


